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DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 679

[Docket No. 011218304-1304-01,; I.D.
121701A]

RIN 0648—-AP69

Fisheries of the Exclusive Economic
Zone Off Alaska; Steller Sea Lion
Protection Measures for the
Groundfish Fisheries Off Alaska; Final
2002 Harvest Specifications and
Associated Management Measures for
the Groundfish Fisheries Off Alaska

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Emergency interim rule; request
for comments.

SUMMARY: NMFS issues an emergency
interim rule to implement Steller sea
lion protection measures to avoid the
likelihood that the groundfish fisheries
off Alaska will jeopardize the continued
existence of the western population of
Steller sea lions or adversely modify
their critical habitat. These management
measures will disperse fishing effort
over time and area to provide protection
from potential competition for
important Steller sea lion prey species
in waters adjacent to rookeries and
important haulouts. This action also
announces final 2002 harvest
specifications and associated
management measures for the
groundfish fisheries of the Bering Sea
and Aleutian Islands management area
(BSAI) and the Gulf of Alaska (GOA).
The intended effect of this emergency
interim rule is to protect the endangered
western population of Steller sea lions,
as required under the Endangered
Species Act (ESA), and to conserve and
manage the groundfish resources in the
BSAI and the GOA in accordance with
the Magnuson-Stevens Fishery
Conservation and Management Act
(Magnuson-Stevens Act).

DATES: Effective January 1, 2002, except
for the addition of § 679.7(a)(18), the
suspension of § 679.7(c)(3), and the
addition of § 679.28(f)(3)(viii) which
will be effective 1200 hours A.L.t. on
June 10, 2002, through July 8, 2002, and
§679.7(k), §679.50(c)(4)(vi) and (c)(6)
which will be effective January 15,
2002, through July 8, 2002. Comments
must be received by February 7, 2002.
ADDRESSES: Comments may be sent to
Sue Salveson, Assistant Regional
Administrator, Sustainable Fisheries

Division, Alaska Region, NMFS, P.O.
Box 21668, Juneau, AK, 99802, Attn:
Lori Gravel, or delivered to room 401 of
the Federal Building, 709 West 9th
Street, Juneau, AK. Comments will not
be accepted if submitted via e-mail or
Internet. Copies of the Supplemental
Environmental Impact Statement on
Steller Sea Lion Protection Measures in
the Federal groundfish fisheries off
Alaska (SEIS), including the 2001
biological opinion, and the
Environmental Assessment (EA) for the
Total Allowable Catch for the Year 2002
Alaska Groundfish Fisheries may be
obtained from the same address. The
SEIS and EA are also available on the
NMFS Alaska Region homepage at http:/
/www.fakr.noaa.gov. Send comments on
collection-of-information requirements
to the same address and to the Office of
Information and Regulatory Affairs
(OIRA), Office of Management and
Budget (OMB), Washington, DC 20503
(Attn: NOAA Desk Officer).

Copies of the Final 2002 Stock
Assessment and Fishery Evaluation
(SAFE) reports, dated November 2001,
are available from the North Pacific
Fishery Management Council, West 4th
Avenue, Suite 306, Anchorage, AK
99510 or from its homepage at http://
www.fakr.noaa.gov/npfmec.

FOR FURTHER INFORMATION CONTACT:
Melanie Brown, Sustainable Fisheries
Division, Alaska Region, 907-586—-7228
or e-mail at melanie.brown@noaa.gov.
SUPPLEMENTARY INFORMATION:

Background

NMFS manages the groundfish
fisheries in the exclusive economic zone
(EEZ) off Alaska under the Fishery
Management Plan (FMP) for the
Groundfish Fishery of the BSAI and the
FMP for Groundfish of the GOA. The
North Pacific Fishery Management
Council (Council) prepared the FMPs
under the authority of the Magnuson-
Stevens Act, 16 U.S.C. 1801, et seq.
Regulations governing U.S. fisheries and
implementing the FMPs appear at 50
CFR parts 600 and 679. NMFS also has
management responsibility for certain
threatened and endangered species,
including Steller sea lions, under the
Endangered Species Act of 1973 (ESA),
16 U.S.C. 1531, et seq., and the
authority to promulgate regulations to
enforce provisions of the ESA to protect
such species.

Introduction

The preamble to this emergency rule
contains two parts. Part I explains the
background surrounding actions taken
to protect the endangered western
population of Steller sea lions,

including information on the
development of protection measures for
2002. Part II describes the harvest
specifications for the 2002 groundfish
fisheries of the BSAI and GOA. These
specifications are consistent with the
2002 Steller sea lion protection
measures.

Part I. Steller Sea Lion Protection
Measures

Steller Sea Lion Endangered Species
Status

In 1990, NMFS designated the Steller
sea lion as a threatened species under
the ESA. The designation followed
severe declines throughout much of the
GOA and Aleutian Islands region. In
1993, NMFS designated critical habitat
for the species to include (among other
areas) the marine areas within 20
nautical miles (nm) of major rookeries
and haulouts of the species west of 144°
W longitude (long.). In 1997, NMFS
recognized two separate populations
and reclassified the western population
(west of 144° W long.) as endangered.

NMFS first began collecting
information on the abundance of Steller
sea lions during the 1950s and 1960s.
However, the first counts based on
reliable data were not available until the
late 1970s; these counts reported
approximately 109,800 animals. During
the 1980s, a precipitous decline of
Steller sea lions was observed. By 1996,
the population had declined by 80
percent from the late 1970s. Counts of
adult and juvenile Steller sea lions have
continued to decline over the last
decade, but at a much lower rate.

Based on the best available scientific
information, NMFS attributes the
continued decline to multiple factors.
Considerable evidence indicates that the
lack of available prey is a substantial
factor. Diet studies confirm that Steller
sea lions depend on pollock, Pacific
cod, and Atka mackerel as major prey
resources, and that they may be
particularly sensitive to reduced
availability of prey during the winter.
The occurrence of pollock, Pacific cod,
and Atka mackerel in the diet of sea
lions may have increased since the
1970s due to shifts in the Bering Sea
ecosystem related to atmospheric and
oceanographic changes. More
information on the environmental
changes and potential effects on Steller
sea lions is detailed in section 4.4.1 of
the October 19, 2001, Biological
Opinion on the BSAI and GOA
groundfish fisheries and the effects on
Steller sea lions (see ADDRESSES).
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Past Biological Opinions and Court
Cases

In accordance with the requirements
of the ESA, since 1990 the NMFS Office
of Protected Resources has issued
biological opinions (BiOps) on the
pollock fisheries of the BSAI and GOA,
on the Atka mackerel fishery of the
Aleutian Islands subarea, and on the
entire groundfish fishery for the GOA
and BSAI These opinions analyzed the
effects of the various groundfish
fisheries with emphasis on the Atka
mackerel, Pacific cod, and pollock
fisheries in the waters off Alaska and
recommended actions to avoid jeopardy
for the western population of Steller sea
lions and to avoid adverse modification
of its habitat. The term “‘jeopardize”
means ‘“‘to engage in an action that
reasonably would be expected, directly
or indirectly, to reduce appreciably the
likelihood of both the survival and
recovery of a listed species in the wild
by reducing the reproduction, numbers,
or distribution of that species” (50 CFR
402.02). The phrase “adversely modify
its critical habitat” means ““a direct or
indirect alteration that appreciably
diminishes the value of critical habitat
for both the survival and recovery of a
listed species. Such alterations include,
but are not limited to, alterations
adversely modifying any of those
physical or biological features that were
the basis for determining the habitat to
be critical” (50 CFR 402.02).

Two BiOps were issued by NMFS in
December 1998. The first one analyzed
the Atka mackerel and pollock fisheries
(1998-1 BiOp) and the second one
analyzed the 1999 harvest specifications
for all the 1999 groundfish fisheries in
the BSAI and GOA (1998-2 BiOp). The
1998—-1 BiOp, issued December 3, 1998,
and revised December 16, 1998,
concluded that the Atka mackerel
fishery, as modified by regulatory
changes (64 FR 3446, January 22, 1999),
was not likely to jeopardize the
endangered western population of
Steller sea lions or adversely modify its
critical habitat. However, the 19981
BiOp concluded that the pollock
fishery, as then proposed, was likely to
jeopardize the endangered western
population of Steller sea lions and
adversely modify its critical habitat.
Rather than offering a specific
reasonable and prudent alternative
(RPA) for the BSAI and GOA pollock
fisheries, the 1998—1 BiOp provided a
framework in which specific
management measures could be
developed to avoid the likelihood of
jeopardizing the continued existence of
the western population of Steller sea
lions or adversely modifying its critical

habitat. The framework consisted of
three principles: (1) Temporal
dispersion of fishing effort, (2) spatial
dispersion of fishing effort, and (3)
protection from fisheries competition
for Steller sea lion prey in waters
adjacent to rookeries and important
haulouts. For each of these principles,
the 1998-1 BiOp provided guidance on
the development of management
measures to meet the objectives and,
ultimately, to avoid jeopardy and
adverse modification. The 1998—1 BiOp
stated that certain conservation
measures could be phased in over a 2-
year period.

In December 1998, NMFS staff briefed
the Council on the 1998—1 BiOp. The
Council then prepared
recommendations for alternative
management measures based on the
BiOp framework to avoid jeopardy and
adverse modification. The Council’s
recommendation did not contain Bering
Sea subarea (BS) pollock harvest
specifications for the second half of
1999. However, the Council planned to
recommend these measures prior to
mid-1999. The Council also
recommended closing all but nine of the
haulout zones specified by the 1998-1
BiOp in the BSAI and GOA. NMFS
determined these recommendations to
be acceptable as part of a 2-year phase-
in strategy, in which equivalent or better
protections would be extended for those
areas for 2000 and beyond.

On December 16, 1998, NMFS
adopted the measures recommended by
the Council (with modifications) into
the 19981 BiOp as part of the
reasonable and prudent alternatives
(RPAs) for the Alaska pollock fisheries.
NMEFS published an emergency interim
rule implementing these measures in
the Federal Register on January 22,
1999 (64 FR 3437), as amended on
February 17, 1999 (64 FR 7814), and on
February 25, 1999 (64 FR 9375), and
effective through July 19, 1999. The
preamble to the emergency interim rule
provides a detailed description of the
purpose and need for the
implementation of emergency measures
in 1999.

The Council met again in February,
April, and June 1999 to consider
recommendations for extending the
emergency rule for the second half of
1999, and, at its June meeting, voted to
extend the emergency rule. Using the
Council’s recommendation, NMFS
extended the emergency rule through
December 31, 1999 (64 FR 39087, July
21, 1999; technical amendment 64 FR
43297, August 10, 1999), with revisions
that included BS pollock harvest
specifications for the second half of
1999.

In June 1999, the Council also
deliberated on various management
measures to implement permanently the
RPAs as described in the 1998—1 BiOp
for 2000 and beyond. After significant
debate and public comment, the Council
voted to recommend a series of
conservation measures to protect Steller
sea lions.

Greenpeace, the American Oceans
Campaign, and the Sierra Club
challenged the 1998—1 BiOp in the U.S.
District Court for the Western District of
Washington (Greenpeace v. NMFS, Civ.
No. C98-04927Z (W.D. Wash.)). Several
industry groups and Alaska
communities joined the lawsuit as
defendant-intervenors. In an Order
issued on July 9, 1999 (and amended on
July 13, 1999), the Court upheld the no-
jeopardy conclusion for the Atka
mackerel fishery and the jeopardy
conclusion for the pollock fisheries.
However, the Court also found that ‘“‘the
Reasonable and Prudent Alternatives
* * * were arbitrary and capricious
* * * bhecause they were not justified
under the prevailing legal standards and
because the record does not support a
finding that they were reasonably likely
to avoid jeopardy.” On August 6, 1999,
the Court remanded the RPA back to
NMEFS for further analysis and
explanation.

To comply with the Court’s Order,
NMFS conducted additional analyses
and completed the Revised Final
Reasonable and Prudent Alternatives
(RFRPAS) on October 15, 1999. The
RFRPAs described management
measures to avoid the likelihood that
the pollock fisheries authorized by
regulations will jeopardize the
continued existence of the endangered
western population of Steller sea lions
or adversely modify its critical habitat.

NMFS modified previous measures to
conform with the RFRPA and
implemented these measures by
emergency interim rule for the 2000
groundfish fisheries (65 FR 3892,
January 25, 2000, and 65 FR 36795, June
12, 2000). Although both environmental
and fishing industry representatives
challenged the adequacy of the RFRPAs
in the U.S. District Court for the
Western District of Washington,
subsequent events in 2000 further
modified measures to protect Steller sea
lions (see below).

Greenpeace, the American Oceans
Campaign, and the Sierra Club also
challenged the legal adequacy of the
1998-2 BiOp, which NMFS issued on
December 22, 1998. On January 25,
2000, the Court entered an Order
finding the 1998-2 BiOp too narrow in
scope (Greenpeace v. NMFS, 80 F.
Supp. 2d 1137 (W.D. Wash. 2000)). On
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July 19, 2000, the Court issued an
injunction prohibiting fishing for
groundfish with trawl gear in the EEZ
within Steller sea lion critical habitat
west of 144° W long. until NMFS issued
a comprehensive biological opinion
adequately analyzing the full scope of
the FMPs. (Greenpeace v. NMFS, 106 F.
Supp. 2d 1066 (W.D. Wash. 2000)). The
critical habitat areas closed by the
Court’s injunction were defined in
regulations codified at 50 CFR 226.202,
and in Tables 1 and 2 of 50 CFR part
226. NMFS issued an interim final rule
prohibiting fishing for groundfish with
trawl gear in Steller sea lion critical
habitat during the pendency of the
Court’s injunction (65 FR 49766, August
15, 2000).

In response to the Gourt’s Order
finding the 1998-2 BiOp inadequate,
NMEFS issued a biological opinion on
the BSAI and GOA groundfish fisheries
FMPs (Comprehensive BiOp) on
November 30, 2000. The Comprehensive
BiOp evaluated the Federal groundfish
fisheries as implemented by the BSAI
and GOA FMPs and their implementing
regulations. After analyzing the direct
and indirect effects of the groundfish
fisheries, as authorized by the BSAI and
GOA FMPs, on listed species, the
cumulative effects of non-Federal
actions, and the environmental baseline,
NMFS concluded that the pollock,
Pacific cod, and Atka mackerel fisheries
as then configured jeopardized the
continued existence of the western
population of Steller sea lions and
adversely modified its critical habitat.
This conclusion was reached based on
the likelihood that pollock, Pacific cod,
and Atka mackerel fisheries compete
with Steller sea lions and reduce their
ability to survive and recover in the
wild. Competition with fisheries is
likely to cause reduced availability of
sea lion prey (especially on small scales)
which would reduce their foraging
success and lead to nutritional stress,
especially of juveniles and to a lesser
extent adult females. The
Comprehensive BiOp included an RPA
that modified the three fisheries in such
a manner as to reduce the likelihood of
causing local depletion of key sea lion
prey species and thus avoid
jeopardizing the continued existence of
Steller sea lions or adversely modifying
their critical habitat.

On December 21, 2000, prior to the
implementation of the Comprehensive
BiOp RPAs, the President signed Public
Law 106—554. This law contained a one-
year timetable for implementing the
RPA from the Comprehensive BiOp as
well as provisions affecting its
implementation. Public Law 106-554,
section 209(c)(2) required the RPA

contained in the Comprehensive BiOp
to become effective in its entirety on
January 1, 2002, unless revised as
necessary and appropriate based on
independent scientific review or other
new information. In accordance with
Public Law 106-554, and starting on
January 1, 2001, the 2001 BSAI and
GOA groundfish fisheries were initially
managed in accordance with the fishery
management plans and Federal
regulations in effect for such fisheries
prior to July 15, 2000. This initial
management regime was subsequently
replaced as provided in Public Law
106-554, section 209(c)(4), via an
emergency interim rule issued by NMFS
under the Magnuson-Stevens Act and
effective on January 18, 2001 (66 FR
7276, January 22, 2001). The emergency
interim rule contained a suite of
management measures that phased in
certain provisions of the RPA.

In response to the conclusions of the
biological opinions since 1998 and
Public Law 106-554, NMFS issued
permanent regulations for the Atka
mackerel fishery (64 FR 3446, January
22,1999) and a series of emergency
regulations for the pollock fishery (64
FR 3437, January 22, 1999; 65 FR 3892,
January 25, 2000) and for Atka
mackerel, pollock, and Pacific cod
fisheries (66 FR 7276, January 22, 2001,
extended and amended 66 FR 37167,
July 17, 2001, and corrected 66 FR
44073, August 22, 2001, and 66 FR
48371, September 20, 2001). These
regulations disperse harvest over time
and area and provide protection to areas
important to Steller sea lions. In July
2001, the parties to the litigation
concerning the biological opinions and
the RFRPA filed a joint status report and
agreed to stay further litigation until
completion of the 2001 BiOp in October
2001. A subsequent joint status report
dated November 1, 2001, agreed to
continue the temporary stay of litigation
until January 18, 2002, when a follow-
up status report will be filed with the
Court.

Development of 2002 Steller Sea Lion
Protection Measures

In January 2001, the Council
established an RPA Committee to make
recommendations on Steller sea lion
protection measures for the second half
of 2001 and to develop Steller sea lion
protection measures for 2002 and
beyond. The Council’s RPA Committee
was composed of 21 members from the
fishing community, the environmental
community, NMFS, the Council’s
Science and Statistical Committee, the
Council’s Advisory Panel, and the State
of Alaska Department of Fish and Game.

In developing the protection measures
for the second half of 2001 and for 2002,
the RPA Committee’s first goal was to
determine adequate forage for Steller sea
lions using the best scientific and
commercial information available and
the second goal was to maximize the
economic benefit to the fishing industry
within constraints imposed by the ESA.
The RPA Committee met numerous
times to review Steller sea lion biology
and habitat requirements, RPA from the
Comprehensive BiOp, the draft SEIS
and draft 2001 BiOp for this action, and
commercial fishery and scientific survey
information. Meetings in 2001 were
held on February 10, February 20,
March 6-7, March 26-29, April 9, May
9-11, May 21-24, and August 23-24.
These meetings were open to the public
and the public was provided with
several opportunities to comment at
each meeting.

After the available scientific
information on Steller sea lion biology
was discussed, the Committee reviewed
commercial fisheries and harvest data to
determine the competitive overlap
between fisheries and Steller sea lions.
With all of this information, the
Committee then developed a fisheries
management program intended to meet
the requirements of applicable law. In
April 2001, the RPA Committee
presented its recommendations to the
Council for fishery management
measures for the second half of 2001.
These recommendations were then
forwarded by the Council to NMFS.

In June 2001, the RPA Committee
recommended Steller sea lion protection
measures for 2002 and beyond.
However, the Committee did not reach
consensus regarding the
recommendations; two representatives
from the environmental community
objected and provided a minority report
with the May 21-24 Committee
minutes. Both the Committee’s
recommendation and the minority
recommendation developed by the
American Oceans Campaign and the
National Environmental Trust were
included as alternatives analyzed in the
SEIS. Additionally, protection measures
in the GOA, developed by the Alaska
Marine Conservation Council, were
included as an option to the preferred
alternative in the SEIS. Minutes from all
RPA Committee meetings have been
distributed at Council meetings and are
available on the Council’s Web site at
http://www.fakr.noaa.gov/npfmc/
default.htm.

In June 2001, the Council
recommended a suite of alternatives to
be analyzed in the SEIS, including the
RPA Committee’s recommendation and
the protection measures described in the
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minority report mentioned above.
NMEFS reviewed the recommendations
and determined that they represented an
adequate range of reasonable
alternatives as required by the National
Environmental Policy Act (NEPA). For
purposes of identifying a proposed
action in order to initiate formal
consultation under Section 7 of the
ESA, NMFS used the RPA Committee’s
recommendation as the preferred
alternative (Alternative 4) in the draft
SEIS. Alternative 4 also included three
options added by the Council. Two of
the options provided small boat
exemptions for nontrawl gear Pacific
cod fishing in the Chignik and Unalaska
areas, and the third option established
gear specific fishing zones for GOA
Pacific cod fisheries (the Alaska Marine
Conservation Council option).

In July 2001, the NMFS Office of
Sustainable Fisheries (OSF) reinitiated
consultation under the ESA with the
NMFS Office of Protected Resources
(OPR) based on the availability of new
information and the substantial changes
proposed in the fisheries since the
completion of the Comprehensive BiOp.
The new scientific information is
described in more detail below under
the specific protection measures.
Consultation was requested on the
management measures outlined in
Alternative 4 of the draft SEIS. A draft
biological opinion (2001 BiOp) was
prepared by the OPR and distributed as
Appendix A to the draft SEIS, which
was available for public review on
August 20, 2001 (comment period
closed October 15, 2001). During
informal consultations, the OSF and the
OPR concurred that all other listed
species occurring in Alaska other than
Steller sea lions would not be adversely
affected by the implementation of the
proposed action. Therefore, only the
endangered and threatened populations
of Steller sea lions were the subject of
the formal consultation and draft
biological opinion issued by the OPR.

The draft 2001 BiOp, which is a
consultation at the project level, did not
supersede the previous Comprehensive
BiOp. The Comprehensive BiOp
remains valid and meets NMFS’
requirement to consult at the FMP level.
However, the RPA from the
Comprehensive BiOp has been
superseded by the managment measures
in this rule.

The Council conducted a special
meeting in September 2001 to review
the draft SEIS and the draft 2001 BiOp.
After review of these documents and
public testimony, the Council identified
Alternative 4 in the draft SEIS, with
several modifications and without the
options identified in June, as its

preliminary preferred alternative. The
Council decided not to include
additional small boat exemptions for
Unalaska and Chignik due to concerns
that opening these areas would reduce
their values as control sites for
evaluating management measures and
increase the likelihood for competitive
interactions with sea lions, and that
these sites have not been economically
important to the small boat fleets. Also,
the Council preliminarily decided not to
include the GOA “gear zone” option
due to potential conflicts with
Magnuson-Stevens Act national
standards 8 and 10 (i.e., local
community access to fishing resources
and safety).

Based on the analysis of alternatives
in the SEIS, public testimony, and the
draft 2001 BiOp, the Council made final
recommendations for Steller sea lion
protection measures. The 2001 BiOp
determined that Alternative 4 met the
requirements of the ESA by avoiding the
likelihood of jeopardy to Steller sea
lions and adverse modification of their
critical habitat. Alternative 5 was
determined in the SEIS to have similar
effects as Alternative 4 on Steller sea
lions and their critical habitat.
Alternatives 2 and 3 were determined in
the SEIS to have less adverse effects on
Steller sea lions than Alternatives 4 and
5. Alternative 1 was more adverse to
Steller sea lions than Alternative 4,
based on the SEIS analysis. Given the
results of the SEIS and the draft 2001
BiOp, the Council assumed that
Alternatives 2, 3, 4, and 5 would meet
the requirements of the ESA because
Alternatives 2, 3, and 5 were considered
to have similar or less adverse effects on
Steller sea lions compared to
Alternative 4. After the alternatives
were identified that met the ESA
requirements, the Council then
determined which alternative provided
the least impact on the human
environment, including socioeconomic
impacts, and which also met the
requirements of the Magnuson-Stevens
Act, including the national standards.
The Council chose Alternative 4
because it met ESA requirements and
came closer to meeting the overall
objectives of the Magnuson-Stevens Act,
including the national standards, and
NMFS concurs with this decision. The
final SEIS is available from NMFS (see
ADDRESSES) or on the NMFS home page
at http://www.fakr.noaa.gov.

NMFS solicited comments on the
draft 2001 BiOp, which were considered
in the final biological opinion. NMFS
released the final 2001 BiOp on October
19, 2001, which was included as an
appendix to the SEIS. Copies of the
2001 BiOp are available from the NMFS,

Alaska Region homepage at http://
www.fakr.noaa.gov (or see ADDRESSES).
The 2001 BiOp concluded that the
proposed action under Alternative 4,
which is implemented by this
emergency interim rule, is not likely to
jeopardize the continued existence of
either the eastern or western
populations of Steller sea lions or
adversely modify their critical habitat.

At its October 2001 meeting, the
Council slightly modified its preferred
alternative to provide limited relief to
small vessels in response to public
comments. These changes do not
undermine the primary objective of
avoiding jeopardy and adverse
modifications to the Steller sea lions or
their critical habitat. All of these
modifications fell within the scope of
the draft SEIS and the 2001 BiOp. Two
modifications provided additional
protection to Steller sea lions during
2002 in the Aleutian Islands subarea by
eliminating the directed fishery for
pollock and by reducing the proposed
harvest of Atka mackerel in Steller sea
lion critical habitat. The third
modification is a near shore exemption
for small vessels directed fishing for
Pacific cod using hook-and-line or jig
gear in the Bogoslof area and includes
a harvest limit. Because of the extremely
small harvest amount and closures
around Steller sea lion haulouts in the
area, this modification is expected to
have no appreciable effects on Steller
sea lions or their critical habitat. Public
comment on the 2001 BiOp provided at
the October Council meeting raised
questions regarding the efficacy of using
the Bogoslof area as a control site for
comparing the fishery effects on Steller
sea lions. Based on the extremely
limited fishing by small vessels for
Pacific cod and fishing prohibitions
around Bishop Point, the Council
changed its recommendation from
September and requested NMFS
implement a small boat exemption in
the Bogoslof area (option 2 to
Alternative 4 in the SEIS). The small
vessel exemption in the Bogoslof area is
within the scope of option 2 analyzed in
the SEIS.

NMFS concurs with the protection
measures recommended by the Council
and these measures are contained in this
emergency interim rule. NMFS intends
to supersede this emergency interim
rule implementing 2002 protection
measures with proposed and final
rulemaking to implement these or
similar measures for the remainder of
2002 and beyond. The protection
measures also replace the RPA
identified in the Comprehensive BiOp.
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Protection Measures and the Most
Recent Information

Scientists generally agree that the
decline of the western population of
Steller sea lions is due to a combination
of factors including nutritional stress,
predation, and natural environmental
changes. These factors are primarily
thought to affect juveniles, and to a
lesser extent adult females, although
how this occurs and the magnitude of
the effects are largely unknown. Of
these factors, the groundfish fisheries
primarily affect nutritional stress and,
through indirect mechanisms, may
increase the likelihood for predation
due to increased search time for prey.
Funding for Steller sea lion research has
increased over the past few years and
may provide clarification on the causes
for the sea lion decline.

The ESA requires NMFS to develop a
Steller sea lion recovery plan, which
includes criteria for delisting the
species. A recovery plan was developed
in 1992 with a set of delisting criteria,
but these criteria were never adopted by
the agency. A new Steller sea lion
recovery team has been assembled and
plans to meet in January 2002. Over a
course of one to two years, the team will
review the best available scientific and
commercial data and will develop a new
recovery plan replacing the outdated
version. Because no recovery criteria are
available, the 2001 BiOp addressed
recovery in terms of effects of the
proposed action on Steller sea lion
population trajectories.

The 2001 BiOp concluded that the
contribution of the groundfish fisheries
to the Steller sea lion decline is likely
to be small under the protection
measures specified in this emergency
interim rule. Although, adverse impacts
to the two populations of Steller sea
lions and their critical habitat are
expected to result from these groundfish
fisheries, the fisheries are unlikely to
jeopardize the continued existence or
adversely modify critical habitat for
these populations. These protection
measures are intended to avoid fishery-
related reductions in abundance of
Steller sea lion prey in key local
foraging areas, as such reductions could
reduce the effectiveness of sea lion
foraging.

These protection measures address
competitive interactions between the
groundfish fishery and Steller sea lions
in several ways. First, these measures
will modify the existing harvest control
rule to ensure that in the future enough
prey resources exist overall and that
prey densities are sufficient for Steller
sea lions on a large scale. Second, the
protection measures will distribute the

catch of important prey species over
zones of key importance to critical
components of the Steller sea lion
population and over time to reduce the
effects of localized depletion. Localized
depletion for a Steller sea lion is the
reduction of prey resources to a level
that decreases the efficiency of a
foraging sea lion so that it adversely
affects its health or increases its risk to
predation. Finally, the protection
measures will prohibit fishing in areas
immediately surrounding all rookery
and many haulout sites and curtail
fishing for important prey species in
significant portions of designated
critical habitat to relieve competition in
areas considered important to Steller sea
lion survival and recovery.

In 1993, critical habitat was
established to 20 nm seaward of
haulouts and rookeries based on the best
scientific information available at the
time, such as Platform of Opportunity
(POP) data (August 27, 1993, 58 FR
45269). In 1999 through 2001,
protection measures included fishery
restrictions out to 20 nm from Steller
sea lion rookery and haulout sites. In
most cases, the portion of critical habitat
areas considered important for
protection in 2002 and beyond is
between 0 nm and 10 nm of haulout and
rookery sites with areas closer to shore
considered more important for animals
with less foraging skills or for females
with pups. POP data still provide the
best information for adult male Steller
sea lions because little telemetry data
have been collected for these animals.
Recent telemetry data have been
collected and analyzed from primarily
adult females and juveniles, which are
the portion of the population that pose
the most concern for localized depletion
of prey. The new telemetry data indicate
that waters beyond 10 nm are mainly
used by adults and older juveniles,
which are considered to have stronger
foraging skills, and depletion of prey by
groundfish harvesting in these waters is
not as likely to adversely affect foraging
by these individuals. Both telemetry
data and POP data are known to have
biased results, but NMFS recognizes
that the telemetry data provide more
recent information on the more sensitive
components of population when
considering potential localized
depletion of prey by the groundfish
fisheries. For these reasons, many of the
protection zones or areas in this
emergency interim rule extend to 10 nm
from Steller sea lion rookeries and
haulouts.

Steller sea lion count survey data also
were used to determine the areas that
needed more protection from potential
fishery interaction. Some of the

rookeries showed declines of more than
10 percent. In most cases, sites with
higher rates of decline receive
additional protection over areas with
less decline under the measures in this
emergency interim rule.

This emergency interim rule also
includes provisions for control areas to
aid in an experimental design to
determine the effectiveness of
management measures. The Bogoslof
area and Seguam foraging area, and the
Chignik critical habitat areas will be
closed to pollock, Atka mackerel, and
Pacific cod directed fishing, except to
vessels using jig gear in the Chignik area
and to small vessels fishing for Pacific
cod using jig or hook-and-line gear in
the Bogoslof area. The Chiniak Gully
will be closed to trawling August 1
through September 20 to determine the
impact of trawl fishing on localized
depletion of pollock. A review of the
2001 BiOp by the National Academy of
Science may provide further
recommendations on an experimental
design that would provide the
information needed on the efficacy of
management measures.

Summary of the 2002 Management
Measures

The following is a summary of
protection measures. More detailed
descriptions by topic, fishery, and area
follow in this preamble. The State of
Alaska Board of Fisheries at its
November 2001 meeting adopted the
same protection measures for the State
parallel fisheries with two exceptions in
the Pacific cod pot fishery which are
noted below. The State of Alaska
Department of Fish and Game should be
contacted for details on Steller sea lion
protection measures inside State waters.
The majority of the Steller sea lion
protection measures contained in this
emergency interim rule are effective
January 1, 2002, through July 8, 2002.
Protection measures include:

1. Area closures for federally
permitted vessels to all groundfish
fishing between 0 nm and 3 nm of 39
rookery sites. These sites are considered
the most sensitive for females with pups
and the near shore marine critical
habitat the most important to protect
from interactions between groundfish
fisheries and Steller sea lions.

2. For the Atka mackerel, pollock, and
Pacific cod directed fisheries in the
waters off Alaska, protection measures
include: (a) A modified harvest control
rule (HCR) to prohibit directed fishing
when the biomass reaches 20 percent of
its unfished level, (b) closures within 10
or 20 nm of selected haulout and
rookery sites to directed fishing for Atka
mackerel, pollock, and Pacific cod in
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the GOA and BSAI, (c) closure of
Seguam foraging area and most of the
Bogoslof area to all gear types, (d) a
VMS requirement, (e) closure of the
Chignik area to pot, trawl, and hook-
and-line gears, (f) closure within 10-20
nm of 46 rookeries and haulouts to
hook-and-line fishing for Pacific cod,
and 44 rookeries and haulouts to pot
fishing for Pacific cod, and (g)
modifications to the CDQ groundfish
program.

3. Aleutian Island area protection
measures include: (a) Closure of the
subarea to directed fishing for pollock,
(b) Pacific cod total allowable catch
(TAC) apportionment by season and
gear, as well as gear specific area
restrictions that alternate with the Atka
mackerel fishery in critical habitat in
areas 542 and 543, (c) closure of the
Seguam foraging area to pollock, Atka
mackerel, and Pacific cod directed
fishing by all gear types, (d) critical
habitat harvest limit of 60 percent for
Atka mackerel in areas 542 and 543, (e)
a platoon management system for Atka
mackerel fishing in critical habitat in
areas 542 and 543, (f) two observers
required for critical habitat Atka
mackerel directed fishing, (g) at least 0—
3 nm closures around all haulouts for
Atka mackerel and Pacific cod trawl
fishing and (h) no Atka mackerel critical
habitat fishing west of 178° W long.

4. Bering Sea protection measures
include: (a) Two seasons (40:60 percent
apportionment) for the pollock fishery
with no more than 28 percent of the
annual directed fishing allowance taken
from the Steller sea lion conservation
area (SCA) before April 1, (b)
continuation of BS pollock fishery
cooperatives established under the AFA,

(c) establishment of the BS Pollock
Restriction Area during the A season,
(d) closure of the Catcher Vessel
Operation Area (CVOA) to non-CDQ
pollock trawl catcher/processors during
the B season, (e) Pacific cod TAC
apportionments by season and gear, as
well as gear specific area restrictions,
and (f) closure of all BS subarea critical
habitat to Atka mackerel fishing.

5. Gulf of Alaska protection measures
include: (a) Distribution of pollock
harvest evenly over 4 seasons, (b)
closure of directed fishing for pollock in
areas that vary from 0—20 nm to 0-3 nm
around rookeries and haulouts, (c) two
seasons (60 percent:40 percent) for
Pacific cod fishing and area restrictions
that are dependent on gear type and
vessel size, and (d) continuation of the
NMEFS Chiniak Gully research project to
explore the effects of commercial
fisheries on pollock abundance and
distribution in the GOA.

2002 Protection Measures Details for
Harvest Time, Limits, and
Apportionments

Modification of the Existing Harvest
Control Rule (HCR)

The protection measures include a
modification of the existing HCR for
pollock, Pacific cod, and Atka mackerel.
NMEFS currently uses an HCR
established under Amendments 56/56 to
the FMPs when determining the
maximum allowable biological catc